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REGULATING COMMERCIAL TELEPHONE SOLICITATIONS*

Walter S. Baer

My name is Walter S. Baer. I am a physicist at The Rand Corporation,

Santa Monica, California. However, my testimony today reflects my own

personal views , which are not necessarily shared by Rand or its research

sponsors.

In August 1977, along with the Citizens Communication Center of

Washington , D.C., I petitioned the Federal Communications Commission

(FCC) to begin an inquiry into the use of automatic dialing-announcing

devices for commercial solicitations over the public telephone network .

Our petition asked that the FCC consider rules to prevent abuses and

invasions of privacy resulting from uncontrolled commercial use of these

machines . We also proposed that telephone subscribers be given the right

to indicate if they do not want to receive commercial advertising calls ,

whether from machines or from human salesmen . That is the position I

am recommending today to this Commission as well.

I do not believe that either the state or the federal government

should prohibit all commercial advertising calls. Advertisers have

rights to free speech , and some consumers, I am told , don ’t mind answer-

ing the phone to hear a commercial sales pitch . But I strongly believe

that subscribers who do not want to be interrupted by commercial sales

messages should be able to avoid them without having to buy an expensive

answering machine or pull the phone plug out of the wall.

*Testimony presented before the California Public Utilities Corn-
mission, March 22, 1978.
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Our petition proposed that the telephone directory include a

special symbol , such as an asterisk next to the names of subscribers

who don ’t want to receive commercial sales calls. Telephone tariffs

would then prohibit commercial solicitation of subscribers who had so

indicated they did not want to be disturbed . This is not a new idea .

Althoug h I did not know it when we submitted the petition to the FCC .

a very similar proposal was made in 1965 to this Commission by Morey

McDaniel , then a student at Stanford Law School. That petition was

denied , in part because the PUC was subject to intense pressure from

business advertisers and the telephone companies who did not want

to see telephone solicitation regulated ; and in part because there

was little additional consumer support for Mr. McDaniel ’s position.

But times have changed Consumers are more sophisticated today ,

aware of their rights , and willing to take action to defend their

interests. Regulatory agencies are more responsive to consumer in-

terests than they were a decade ago. And , regrettably for those of

us who value privacy at home, telephone solicitation has become a

more pervasive , and more intrusive practice .

DIM ENSION S OF THE UNSOLIC ITED SALES CALL PROBLEM

I k now of no re l i ab le , independent survey of commercial tele-

phone solicitation , but one industry source reports that more than

7 millIon telephone sales calls are made each business day in the

U.S. This would imply that California residents now receive more

than 200 million such calls annually. Again, according to industry

~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~ _ _ _ _ _  _ _ _ _ _ _ _ _ _
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sources , the number of coiimiercial sales calls is growing at more than

iS percent annually .

This growth rate could accelerate further through the use of

automatic dialing-announcing machines. Relatively few of these machines

apparently have been sold in California, but as we stated in our FCC

petition , they represent a “potentially serious nuisance, annoyance,

and invasion of privacy . The widespread use of [these] devices by

advertisers could bring a barrage of unsolicited phone calls to ran-

dom homes at any hour of the day or night , with no means of controll-

ling or stopping them .” Unlisted telephone numbers provide no pro-

tection, since these devices can call numbers at random or in some

numerical sequence.

The news accounts since our petition was filed last August have

emphasized the problem of subscribers not being able to use thei r

phones after hanging up on a machine until the recording has finished.

This obviously can create a serious problem in the event of a medica l

crisis or other emergency. Technically, the problem arises not from

the automatic dialing machines themselves , but t rom the older , step-

by-step switching equipment installed in some telephone exchanges , T h i s

equipment keeps the subscriber’s line engaged until the calli~ g party

hangs up. Newer switching equipment, particularly the electron ic

switches now being installed in many metropolitan exchanges , discon-

nects after either one of the parties has hung up.
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COSTS TO IMPLEMENT A “NO COMME RCIAL SOLICITATIO N” SYMBOL

The telephone companies , in response to our FCC petition and in

this inquiry , have brought up many of the same arguments against

giving subscribers the right to refuse commercial advertising calls

that they made in 1965. They have stated that placing an asterisk

by subscribers ’ names who do not want to receive commercial solicita-

tion calls would be “unduly burdensome”; that it would not effectively

give subscribers the hoped-for privacy ; anJ that it “could lead to

insistent demands from other groups and organizations for the use of

individualized directory symbols for their particular purposes.”

None of these arguments holds up well under scrutiny .

Inserting asterisks next to subscribers ’ names would entai l some

one-time initial costs, but it is doubtful that the costs “would be

exceedingly high,” as AT~T has suggested in its formal response to

our FCC petition. Certainly the cost of an asterisk would be less

than the cost to add a second name in a directory listing, which the

telephone companies have offered to do at no charge to the subscriber

this past year.

Dual name listings have followed the same procedure that we

suggest for the “no commercial solicitation” symbol. The subscriber

who wants a dual name listing fills in a form sent by the telephone

company in the monthly statenw’nt, encloses it with his or her payment,

and the name is added when the directory is next compiled . The same

approach can be adopted for subscribers who do not want commercial

solicitation calls. It is difficult to see how adding an asterisk

would be “unduly burdensome,” when the telephone companies have been

offering the more complex, dual listing change for free,
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Moreover, should this program prove in practice to be an intoler-

able cost burden, the Commission could then permit a nonrecurring charge

to recover costs. But the burden of showing that the cost to implement

this program is excessive should clearly rest on the telephone carriers .

WOULD A SPECIAL SYMBOL AFFORD PROTECTION?

Another argument presented by the telep hone conq :m i es is  that the

asterisk approach would not effect i vel protect subscribers from corn-

m ericat  solicitat i on cal Is. Several reasons ‘u.e offered .

For example , asterisks would not appear for unlisted numbers , which

telephone’ sol I ci to rs mi ght call through sequential or random dial i h g.

This  prob l em is e’as I I remedied by forbidding solicit ation of unl I steel

numbers • as w e l l  as those’ listed with asterisks .

AT~T has also argued that “5opi~ 1st i cat ed users of the unsoli cited

ca l l  method of advert is ing frequently do not rely on telephone di ret’—

to ries , hut I its tead resort to special I :ed d ire’c tories aud lists coat—

piled by outs ide ‘m aili ng l i s t ’ ii ruts , arranged accord i ng to various

demograph ic  and other  c lass  i fl cat ions . ‘‘ Yet this is hart! lv an argu —

ment aga inst the’ asterisk approach. The telephone di rectory is  a

pub l i c  document ; i t  is a v a i L a b l e  for consul  t at  ion by advert I sers

it’ their ‘‘specia l  dire’ctories and lists ’’ do not contain t h i s  I n f o r —

nuition . Adv er t i ser s  who did not consult the telephone book would be’

subject to penalty . just as mailers of sexual Iv— or iented materials

today are subject to i~eua 1 ty i f the do not consult the Post a I

Se~v ice ’ s Re fe ’ rence List  of tho~ t’ who ha ve in d i c a t e d  th e’v don ’ t

want to rece’ I ye ’ such ma 111 ngs.  Arguing against  a “no couuut ’r cl a t

so! ic I t a t  ion ” svinbo I bec ause some ad ver t i sers wou ida ‘t consult  the ’

-



telephone directory is like’ contendi ng there should be no p en a l t y  i i

foot ha ii for rough 1mg the pas ser because SoMi’ onrush ing  11 nernen won ‘ I

look to see who has the ’ b a i l

A related argument s t a t e s  that curren t automat Ic d i a  Ling dev I crc

can ’t r CcOt ~I t L :c an a s t e r i s k  i n  the ’ phon ebook and thus can ’t be pro -

grammed to avoid  c a L l  t n t ~ those subscr ib ers  who don ’t wan t advert  i s i n g

tflt ’Ssage’5 . Thi s  is i ttdeed t rue , and precise’ lv  t he  reason why some con-

t r o l s  on mach i t i e — matt e te ’ lephone s o i l  c i t  at ions are necessa rv . 1 t see’ms

importan t today to set reasonable ground ru les  • so that the ne ’xt genera —

t ion of mach ine’s can include log ic to avoid t e’ I e’ph one’ numbes i’s marked

by an a s t e r i s k , or to implement whatever  method the Commission rules

to protect  subscribers ’ p r i v a c y .  1 am convinced that engineers who

are c lever enough to  invent mach I ties wh i cli can recogn i e a busy s I gn~

and call back i it an hour . can also devi’ lop devices that recogn i ~‘ t’ a

‘‘ito con emere I .1 I s o i l  c t a t  (Oil ’’ SrrIthO 1 Ut t h e  te l  ephone ’ book or ott ,i ma

net Ic t ape I I st  htt ~ o t t e’ lep hone sa l e s  pl’Osi’CC t s . If cu r r ent  m ac h i  t i e -

cannot do It e •i ol’ • th eir des I Ut’ vs shoti Id go b t c  k to  the ~I raw i ng I’ oat’

tin t t 1 t he~ come up w i t  it ma chi  nes that c,ut . Fechn I c.t I tle~ i crc shoti 1 ~l

be adap t ed to  mee’t human needs . not the other e~av around

ENFORCEMEN T

I f  thi s approach were ’ adopted , the  Commi ssion wou ld have’ to

sti pulate’ penalties such as a f ine or renoval of telephone service

for commercial advertisers who continued to ca l l  subscribers a f t e r

their names were listed with an asterisk in the telephone directory .
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This clearl y brings up questions of enforcement , since unlike mail

solicitations , those who receive unwan ted commercial sales calls have

no p h y s i c a l  ev ide nce to retain. However, enforcement does not appear

o be undu Iv di f f 1  en I t . 1 WOU Iii suggest adopt ing  an approach such as

that  conta ined in  the leg islation introduced in Con gress last F u l l  by

Represen ta t ive  Asp in and Senator Anderson . The i r b i l l  provides that  a

commercial  adver t i ser  could be p enal ized only i f  ten different subscribers

w i t h  “no conunercial s o l i c i t a t i o n ” symbols submit ted w r i t t e n c o m p l a i n t s

within a two week period . Th i s  would seem to avoid potential problems

of harassment or frivolous complaints aga inst responsible advertisers .

Of course’, the purpose of our piopo~~t i  is  not to pena l i ze or

harass advert  iser s , bu t r ather  to provide a s i m p l e  system whereby

consumers ’ preferences  can be i d e n t i f i e d  and protected . I ex pect

that there wou ld he very few fi nes , removals  of t e lep hone se rv ice ,

or o t h e r  penal  t i c s  a c t u a l  lv app i ted to t e1ep hone solicitors as a ye—

st i l t  of this  program. The vas t  m a j o r i t y  ot commercial adver t  isers

would respect the 
~~~~~~ 

ol those who had indicated with an asterisk

the ’i r de s i r e  not to re ’cei Vt ’ Coflunc rc I a I sales call s , i t  w o u l d  s i m p l Y

be’ ill adve ’rt  I sers ‘ bu s m ess i n ter e s t  to do so; toda they a re  w a c t  i n g

the I r t Inc and money w I th these unwanted  c a l l s .

Some I ndus t rv spokesmen contend t ha t  th i s proc eed i ng i s ~fl over-

react ion . ie~a I n st a v i  r tu a  l i v  nones i st en t  prob l em s ince  so few au tomat  ic

d i a l  lug - announc ing  dcvi  cc’s .ii’e current  L y  in  u se .  But t h a t  is preci sely

the ’ reason why r e g u l a t i o n s  are needed now , he’fore such dev i c e s  are w e l l
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nt renched . I - st ah l i sh i n~ reasonable ground vu les  t oday w i I I  i)erltI t t

‘es pons ib 1 e tii’~ e’ lo puten t that can Sc I’ve’ tile’ pub I i ..’ t itt e’ t’es t r at  he’ r

th an • .i~ so ot ’t en  happens , t’orci ’ t h e  pub I i t ’ t o  att ,ius t  to . i t t  . i l  Vt’ a~t\

i’ lOped I t’t’)t t t ~~t t t ~~v

SI Il1’lAiC~

I t’e’cogn t e that t ii i s ‘~i i i ’ t a t  “e’-. comp I t ’ \ que’. I i otiS ¼’ onc etli i

t he cotp . t tut t o n a l  t t ~ ot a bait on 1ua¼htlti ’ ma~tt ’ cot i c  t t . t t  i - o t t ’. C t ’t’ s t IS

prob I i’m ” i n  d ra ft  t u g  anti en to rc t a me’ i.e Sc’ I ec t ( C i ’ app roach ‘5uch a~

I ha~ e ‘.ugge’. ted .

A ¼’ lt ’at’ c~’ i t t l i  ct e \ t s t c  l ’etwi ’i ’n t~O t t t f l t t ( t t t t ’ , I t  t o i l s  st’ttd erc ‘ ri ght s

o t’ free speec It .utet rece 1~ ct-s  ‘ r i  git t s o p r i  i :ic ~ . I ant not an a t  t 0 FIIC ’\

~t ’ I c t iU t t O  I ~ I C c ’ .111 i’\ l’i’t’ t 1 i’~~ .il e ’i’ h i t  O t t  on whe’ ye t he’ I t  itt’ shou ld  be

I do ha ~ e Pt ’ V” ot ta  1 i ec ,t ’~ a p r  i i  at  e’ e’ i t  t en . I hi’ Ii e\- r t ita t

,ic tug respoits t i ’ t I i t t  and chot cc ’ on I i ’ l ephoni ’ Stt t ’Se r t he r s  i s  pre t t ’t ’

at ’ I t ’ to  .tt lv ott  I r t  t~t i t  b an;  t h a t  t h e ’ cho e’ shou Id r~ tend to pt ’ r ai l  t I

Vt ’ I i i ’ . .t l  ot ,iIl conttt ierc .t I ‘.oti ~‘ i t  a t on c , t u s  , not t i c  I t hose utade 1’

macit  t nt’s , , t t t ~l that a di  ‘.1 in  ~
‘ t I on c.iit and shon Ict hi ’ ~t t ’ai, n bet weeti c out

t .11 ‘.~~‘ l i  c i t  ,it tou~ att d t ho cc’ tot’ non — comate ’ rc i a 1 ot ’ po l i t  I t ’ a I put ’-

Li t my t~p i  n i o n  • a ‘‘ito ct ’ttUitt ’rc t a I sol Ic i t a t  I Ofl ’’ SC utbo l in tiit’ t n e -

~~~~~~~ 
t i t  t’t’ e’ t ore wotil J saC i’ t t me’ and ps ~clt i c  ett ert~y t t ei ’ c v i ’ i ’VOi t t ’  t’Ofl—

cern e’ti . I t  won id p roy ide advert t st’r’. an easy w ar  t o rci’ogn I t’ t hose

.t t’t’ int l ikelv to buy product s ot ’ SerC- i eec sol~I ovet . the t eleph one.

I t  would remove’ an inc t’C’ac I ug l y  atuto~ I ug and i lit t’IIS U t ’ aspec t o

- -  ------ 
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daily telephone use, which can only be in the best interests of the

telephone companies. And by giving consumers a choice, it would

protect the privacy of those who did not want coumiercial sales calls

without preventing others from receiving them . I hope the Commission

will seriously consider adopting rules to implement this approach .
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